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Abstract

Customary justice in Aceh has a significant role in resolving various types of cases, including
minor crimes such as minor assault. This customary justice system is deeply rooted in local wisdom
values and Islamic law, which are recognized by national law through the Aceh Government Law
(UUPA) and Aceh Qanun Number 9 of 2008. The purpose of this studyUTo find out and analyze
the position of Aceh's customary courts in resolving minor assault crimes in Aceh. To find out and
analyze the effectiveness of Aceh's customary courts in resolving minor assault crimes in Aceh. To
find out and analyze the community's response to the existence of Aceh's customary courts in
resolving minor assault crimes in Aceh.The research method used a qualitative approach with case
studies in several villages in Aceh. Data were collected through interviews with traditional leaders,
legal actors, and communities who had been involved in the customary justice process. The results
of the study indicate that customary justice in Aceh is recognized by the community and functions
as an effective, fast, and adequate dispute resolution mechanism. In cases of minor assault,
customary justice prioritizes peaceful and family resolution, which usually involves deliberation
between the disputing parties and witnessed by customary elders. The decisions taken tend to be
oriented towards restoring social relations and providing customary sanctions, such as
compensation or an open apology. However, there are several challenges in the implementation of
customary justice, especially in terms of alignment with the national justice system and protection
of human rights. In conclusion, customary justice in Aceh plays an important role in resolving
minor assault crimes with a restorative and peaceful approach, although better synergy is needed
between customary justice and formal justice to improve justice and legal certainty.
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A. INTRODUCTION

The Central Government through Law Number 44 of 1999 concerning the
Implementation of Aceh's Special Status has granted four areas of special status to Aceh
Province, namely:

1. Specialties in the field of Islamic religion;

2. Specialties in the field of education;

3. Specialties in the field of Customs;

4. The Special Role of Ulama in Government Policy.

One of the privileges given to the Aceh Government is the authority in the field of
customs. The institution that handles cases that occur in society is called the customary court,
where through this customary court institution, small problems that occur can be resolved using
a pattern of deliberation and consensus in order to produce the right solution to end conflicts
between people in a community. The settlement of cases in Indonesia is currently beginning to
be justified in resolving them humanely through a restorative justice approach. Acehnese
society in general tends to resolve small problems using customary law instruments. There is a
famous proverb among the Acehnese people in resolving problems or disputes that occur,
namely: "yang rayeuk ta beu ubeut, yang ubeut ta peugadeuh”. This proverb means that big
disputes are minimized, small disputes are eliminated. This proverb is what brings the
Acehnese people to be able to realize peaceful dispute resolution. Dispute resolution, first they
do it informally or privately, because formal resolution is considered to be embarrassing for the
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conflicting parties or their families. They prioritize a persuasive approach so as not to cause
prolonged conflict.

Humans have a close relationship with the law and the provisions that limit human life.
The law regulates human life so that their lives become more orderly and peaceful, including in
handling cases that occur among the Acehnese people which are regulated by law. The
Acehnese people, who are predominantly Muslim, feel comfortable and happy when their lives
are in a safe and peaceful situation and free from conflict. The life of the Acehnese people has
been framed by customs that have implications for a peaceful life, both among ethnic groups
and when dealing with other ethnic groups and that has become the custom of the Acehnese
people. If they have a dispute, they will resolve it as soon as possible, whether the settlement is
carried out by themselves or through others. Every dispute they immediately resolve it.

During authoritarian rule, the state formulates laws in only one model, there is no
pluralism. The settlement pattern must also go through official channels, the community is not
allowed to resolve their own disputes. Peace efforts during authoritarian times can be
considered to increase disputes, therefore peace is less carried out to resolve disputes. Thus, it
can be understood that the dominance of the positivism paradigm of law with all its
accompanying systems is so firmly gripped, such as in the development of legal science and
the implementation of laws in Indonesia.

After the 1998 reform, bureaucratic reform and legal reform have restored the
Acehnese people's habit of reconciling to resolve their disputes through peaceful means. A
number of laws and regulations in Aceh have been enacted. The formulation of peace has also
been encouraged again, even the idea of the role of the community in resolving conflicts has
been raised to national level, this is marked by the ratification of Qanun No. 5 of 2003
concerning Village Government. The community is given a role by the police institution to
resolve simple disputes that occur in their villages. The community and the police are trained
together to unite understanding in dealing with conflicts that occur in the community.
Nationally known as Polmas, or community police. The community is given the task of
enjoining good and forbidding evil. The police direct the community to make peace, by means
of the local community deliberating independently.

Customary institutions in the village and in the settlement must play a role in resolving
cases or disputes in society. Settlement through the courts requires high costs and a long time.
Settlement through the courts comes from external parties, not from within the disputing
parties. The parties or one of the parties is actually not satisfied, it's just that the opportunity to
seek satisfaction has been closed. Settlement through customary institutions, it is not clear who
wins, everyone feels like they win. Resolving disputes is a victory for all parties. The
community wants every dispute that occurs in their area to be resolved quickly. Prolonged
disputes can disrupt the balance in society. The role of customary institutions has decreased
during the authoritarian government of the New Order. The New Order government wanted
uniformity throughout Indonesia. Regional policies were not given a role. All legal issues must
be resolved through official institutions, namely the police, prosecutors, and courts. Outside of
these official institutions, it is not permissible to interfere in legal matters. The court only
makes decisions, it does not solve problems. Parties may still harbor grudges and
dissatisfaction with the decisions given by the court. That is what has caused many disputes to
be resolved at the Supreme Court level.

All disputes, even personal disputes of very small value, must be resolved through the
courts. Settlement through the courts takes a long time, and there is even the possibility that the
parties will not have time to enjoy the results because they have died first. Disputes that occur
in society are often allowed to occur, no party interferes, because they hesitate to interfere in
legal matters, because legal matters are state matters. The community does not have the power
to interfere in cases that apply to them. Strangely enough, as mentioned, even small disputes
are resolved through the courts. It was once mentioned that a dispute over two or three meters
of land was resolved all the way to the Supreme Court. Looking at the cost, going to the
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Supreme Court is not worth the value of the dispute. Therefore, an understanding of peace
needs to be socialized in the community, so that comfort in society can be realized.

Customary justice in Acehnese society has played a major role in resolving cases that
occur, such as muamalah disputes and criminal disputes. The peaceful settlement model has
been carried out since ancient times. This kind of settlement has been able to calm the feelings
of the community, even the parties involved in this case feel comfortable. Even now a joint
decree has been issued between the Governor, the Chief of Police and the Chairman of the
Aceh Customary Council Number 189/677/2011, 1054/MAA/XI1/2011 and Number
B/121/1/2012 concerning the Agreement on the Settlement of Minor Criminal Cases Through
the Village Customary Court.

This joint decision contains an obligation to resolve a dispute at the village level. This
means that if there is a dispute, whether it is a criminal complaint or a criminal offense, it will
be resolved at the village level. The police handling a dispute need to explain how the dispute
is processed or offered a settlement at the village level. When a dispute and minor crime have
not been handled at the village level, the police must return and ask for it to be resolved at the
village level first. On the other hand, serious and dangerous disputes cannot be completely
reconciled. Because there is still a very strict understanding in the legal system left by the
colonizers. Whereas in the customary law system, there is no difference between serious
disputes or minor disputes, all can be resolved according to custom. Customary resolution is a
resolution that is immediate and fast and must not leave a trace, namely not leaving a grudge
between the two parties.

B. FORMULATION OF THE PROBLEM
1. What is the position of Aceh's customary courts in resolving minor assault crimes in Aceh?
2. How effective is Aceh's customary court in resolving minor assault crimes in Aceh?
3. What obstacles do customary court officials face in resolving minor assault crimes in
Aceh?

C. RESEARCH METHODS
The type of research used in this study is the empirical legal research method.
According to Asri Wijayanti, empirical legal research is a positive legal research on the
behavior of community members in social life relationships. The use of this research method is
because the researcher wants to study in totality related to the application of customary law that
has been regulated in Aceh Qanun Number 9 of 2008 concerning the Development of
Customary Life in practical reality by the community. The legal materials used in this study
consist of primary legal materials, secondary legal materials and tertiary legal materials.
Primary legal materials are legal materials that have an authoritative or binding nature. The
primary legal materials used are the Aceh Government Law, Aceh Qanun Number 9 of 2008.
The secondary legal materials used are legal materials that are relevant to this study. For
tertiary materials, the researcher uses a legal dictionary.
1. Method of collecting data
The first process of this study begins with an effort to collect as much data as
possible related to the topic being discussed. To use this method, there are three methods of
data collection used by the author, namely:

a. Literature Research This research is a legal research, when conducting a legal study,
the collection of legal materials consists of (1) Primary legal materials; (2) Secondary
legal materials; (3) Tertiary legal materials. Primary legal materials consist of: the
Qur'an and Hadith and Legislation, in this case the primary legal materials are Law
Number 11 of 2006 concerning the Government of Aceh, Aceh Qanun Number 9 of
2008 concerning the Development of Customary Life and the Joint Decree between the
Aceh Government, the Regional Police Chief and the Aceh Traditional Council.
Secondary legal materials consist of the history of interpretation books and hadith
books that describe interpretations and descriptions of reference books related to the
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topic discussed. Tertiary legal materials are, (1) dictionaries; (2) Mu'jam al-Qur'an and
hadith; (3) Encyclopedia; (4) Glossary.

b. Interview The author uses the interview method to find out direct opinions from the
Aceh Customary Council (MAA) and the customary administrators. The author will
also conduct interviews with the conflicting parties whose resolution was carried out
through customary institutions. In addition, interviews were conducted with the village
heads, consisting of Gampong: 2 village heads, 2 village heads and 2 village heads.

c. Observation This method is used to directly review customary institutions in resolving
disputes at the village level located in Banda Aceh and Aceh Besar. Matters that
require review will be re-interviewed with customary administrators, as a follow-up to
the observation.

Data analysis

The data analysis process requires one of the important processes in a study
because a good study result depends on a good and precise data process and also requires
precision. This process begins with assessing the data and conducting an analysis on it,
then an interpretation will be made of the data that has been assessed and analyzed. For the
purpose of analyzing the data obtained, the author will use three methods, namely
deductive, inductive and comparative analysis.

a. Deductive method The deductive method will be used when the author seeks a
conclusion of a problem based on general data and then formulated into a more
specific conclusion. The formulation with this deductive method is more on the data
obtained in the field first and then the conclusion is formulated based on the data found
in the field and connecting it with the data obtained in the library literature.

b. Inductive method This method will be used to analyze the collected data that is specific
to general. This is expected to be a theoretical framework for subsequent researchers.

c. Comparative method This study will also use a comparative method, which is a way of
making conclusions by comparing various literatures that have been obtained during
this study. The author will make a comparison of which is more satisfying for justice
seekers through official courts or customary courts. Which court is more resolving
disputes/hostility in society.

D. DISCUSSION

1.

Position of Aceh Customary Court in Resolving Minor Assault Crimes in Aceh

Customary justice has its own position among the Acehnese people. Until now,
customary justice still exists and is maintained by the community in resolving problems
that occur in the community. Especially minor problems that cause disputes among fellow
community members. According to MZ, customary justice in Aceh has a very important
role in Aceh. This is because through customary justice, the community can resolve
existing problems using a deliberation and consensus approach. Similar things were also
conveyed by other customary leaders by stating that customary justice aims to find the
right solution in resolving community problems.

Based on this information, it shows that the customary court in Aceh is an
institution that aims to facilitate the community to jointly find solutions so that the
problems of life in society can be resolved. Customary courts are seen as institutions that
have the authority to handle disputes that occur in every level of society. Therefore, its
position as an institution that has the authority to end conflicts in society, its position is
considered a very important institution by the community. For this reason, its existence is
still maintained to this day by every village in Aceh. There is even a hadith maja in
Acehnese society that says that "Ta pageu lampoeh ngon Kawat, ta pageu nanggroe ngon
adat". Which means more or less we maintain the garden with a wire fence and we guard
the area with customs.
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The position of customary courts in Aceh is not only in the village, but its position
can be found at the mukim level. Customary courts at the village level only resolve cases
that are classified as small at the village level. Small cases that are the authority of the
village customary court have been regulated in Aceh Qanun Number 9 of 2008 concerning
the Development of Customary Life. This is different from customary courts at the mukim
level whose position is at the mukim level. Customary courts at the mukim level only try
and resolve problems submitted to them by the Community who do not accept the decision
that has been determined by the village customary court. This mukim customary court can
be considered as an appeal court because the decision at the first level was not accepted by
the disputing parties.

The position of customary courts as one of the alternatives for resolving
community cases is still accepted as a reality by the Acehnese community. There has not
been a single community that has rejected the institution for resolving cases. The
recognition of customary courts as an institution for resolving cases is none other than
because of the authority given to them where customary courts are able to show a positive
impact and provide a number of benefits for the community. This was expressed by MZ
where according to him, with the resolution of cases in the midst of the community, it can
end prolonged conflicts and reconnect community relations to be more harmonious.

The statement given by MZ was supported by FY who according to him, with the
existence of a customary case resolution pattern, harmony can be created in the midst of
society. This means that this harmony is a solution that is always offered by customary
court functionaries so that the cases they resolve can have a positive impact and the
benefits are clearly felt by the community. A condition that cannot be imagined occurs
when the position of customary courts is underutilized. In fact, the customary case
resolution pattern is the capital of the Acehnese community's strength in resolving cases in
the midst of the Acehnese community. This means that this customary resolution is a force
that can unite and harmonize the lives of the community. With the existence of a customary
settlement pattern, conflict can be avoided and the community's life can be reunited for the
better.

Acehnese society has a strong tradition of resolving conflicts through customary
justice. Most Acehnese people view customary justice as an effective and acceptable way
to resolve various types of problems and conflicts in society. There are a number of
motivations for Acehnese people to choose the alternative of resolving cases through
customary justice, namely:

a. Customary Dispute Resolution Has Become a Tradition in Society
Customary justice is rooted in the local culture of Aceh, and many people feel
that this approach is more in line with traditional values and social norms in society.
This was expressed by MZ, who is a village figure who handles cases at the village
level. According to him, customary justice in Aceh is indeed rooted in local culture and
traditions that have developed in Acehnese society since generations ago and its
existence is maintained because it is felt to bring goodness to it. This tradition that is
still maintained cannot be separated from the community's assessment of the existence
of customary justice.
Acehnese people have respect for the values of customs and traditions that
have been passed down from generation to generation. Customary justice is considered
a vehicle for preserving and maintaining cultural heritage. As a process left behind by
the ancestors, this custom also contains a very great meaning in it. The meaning
contained in the settlement of cases according to custom is the realization of harmony
in the social order.
b. Belief in Traditional Figures
Traditional figures or community leaders such as tuha peut, tuha lapan, imeum
meunasah and keuchik have an important role in customary justice. Acehnese people
generally have high trust in the wisdom and justice of traditional figures. Community
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figures or traditional figures are often respected and considered to have high credibility
in the community. The community sees them as wise and fair leaders in providing
solutions offered to the community. Another thing that also encourages the community
to resolve cases non-litigation is because community figures usually have a deep
understanding of local culture and customs. This knowledge allows them to understand
the social and cultural context of the conflict that occurs and offer solutions that are
wise and needed by the local community.
c. Mediation Experience and Skills

Many community leaders have experience and skills in mediation and conflict
resolution. Customary leaders can act as effective intermediaries to bring disputing
parties to an agreement. These skills make customary leaders figures that communities
rely on to resolve local problems. Communities trust that customary leaders can
provide solutions that are in line with local values and traditions, and decisions made
by customary leaders are often considered authoritative and binding in the context of
that community.

d. Fastand Low Cost Settlement Process

The process of resolving cases according to Acehnese customs has been
proven to be able to be completed in the shortest possible time, but produces quality
decisions. This means that the settlement does not take a long time, while the results
are more optimal because the result is a win-win solution, namely that no one wins or
loses. Both parties are in an advantageous position. On the other hand, there is a
difference with formal settlement which often takes more time and costs more. This
was expressed by MZ who in principle said that by using a customary case resolution
pattern, it can shorten the time needed.

State law in resolving disputes often goes through rigid and formal procedures,
while customary law resolves through deliberation procedures, the provisions of which are
obeyed by the community. Customary prohibitions on jinayat and the protection of shame
are laws that live in society. The settlement pattern and its technicalities are determined by
the community itself. When a violation occurs, they immediately seek a way for peace to
be realized.

Settlement through peace, there is a possibility by apologizing, giving alms as a
sign of self-accusation, sayam or other forms such as leaving the village. These decisions
are carried out by the parties themselves, without the intervention of village elders. The
guilty person takes the initiative to punish himself. If someone leaves the village it does not
mean that they have been expelled, but he himself left his village.

Case resolution in customary law is a closing of the problem and can end the
problems of society. This means that if the case has been resolved there are no more
problems that need to be resolved. Everything has been resolved. Thus there will be no
records of any cases that occur in society. Case resolution means resolving the scars
and wounds caused by problems in society. Every time a crime occurs, social unrest
also occurs. This social unrest is what is very disturbing to society.

The legal spirit of the Acehnese people still resides in the customary law
landscape. Customary Law considers errors regarding the content of the law as not
only a matter for law enforcers but also a matter for indigenous communities.
Indigenous peoples know the most about the material laws of customary law. If the
jinayat law is included in the affairs of indigenous peoples, then the indigenous people
themselves become the owners of jinayat law. Traditional leaders will resolve cases
that occur. Traditional leaders can act freely to resolve cases that occur in their
community. Traditional leaders resolve things not by giving punishment but by
resolving the cases they face. The settlement model in the customary law system
cannot be standardized, because it really depends on the case that occurred: this
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conclusion is actually temporary. Customary law requires serious research for the
future.

The village customary court is not a formal court like the courts provided by
the state. Customary law continues to develop in accordance with the development of
society. It is impossible for customary law to be standardized. Customary law
continues to move forward in accordance with the development of society. Society
continues to develop, the law continues to develop. In line with the development of
society. Therefore, customary law does not need to be formulated into standard
articles.

They made a note about the inability of state law enforcement to take over the
settlement, when there is a party who is dissatisfied with the village customary
decision. The decision of the village deliberation is final and binding. In fact, they
argue, if there is an opportunity to reject the village deliberation, then the settlement
through the state court will be increasingly difficult, and will have a long-lasting
grudge. Every decision of the village deliberation will be pleasant, because the ones
who make the decision are those who are in conflict. The role of the customary leader
is very small, in resolving the case at hand. The task of the customary leader is only to
remind the parties with advice that can accelerate the emergence of awareness of the
dispute.

The government must also be serious in re-establishing village courts. Such a
method can reduce the cost of justice seekers in society. Society has taken too much
time in resolving cases that occur in society. Chaos in society in resolving cases can
reduce government productivity, as well as reduce state income. Currently, the
disputing parties do not aim to resolve cases, but seek satisfaction from the conflicts
they experience. With this nature, customary law experts should be able to rediscover
the identity of the original customary law that has been lost so far.

This peace process reflects an effort to end the conflict and restore relations
between the disputing parties. The resolution of this dispute usually takes place
through deliberation and consensus, without involving the formal court process as is
commonly the case. Conflicts, disputes, and various types of cases within the village
can be resolved peacefully, which is often referred to as out-of-court dispute resolution
or ADR (Alternative Dispute Resolution). ADR is one way to increase access to justice
or "access to justice” in a more economical, fast, close, and less intimidating way than
formal courts.

According to Keuchik, local communities have their own mechanisms to
resolve internal issues without having to involve formal courts, which are often
considered more expensive, slow, and formal. This is a way to provide easier and more
efficient access for residents to resolve conflicts and achieve justice within their own
communities. The peace or reconciliation process between the disputing parties aims to
end hostility between the parties. This process aims to reach an agreement or common
ground that can end the conflict.

Another important thing that is done by the Acehnese people in resolving cases
is shaking hands between the disputing parties after the peace process is completed,
signifying the end of the conflict and the beginning of efforts to rebuild harmonious
relations. Shaking hands as a symbol of eliminating the prolonged conflict from the
warring communities. After the handshake procession is carried out, it can be
considered as the end of tension and conflict between communities. This process
reflects the importance of peace and reconciliation in Acehnese culture. Although
rooted in customary traditions, it should be remembered that in a modern context, this
process can also involve legal arrangements and conflict resolution in accordance with
Indonesian national law. Efforts to understand and respect local cultural values and
traditions are important steps in maintaining harmony and peace in Acehnese society.
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Customary justice in Aceh has a recognized position, there are still challenges
and debates around how customary justice operates in a modern context, especially
related to human rights and gender equality issues. Therefore, there are efforts to
integrate human rights and gender justice values into the customary justice process in
Aceh. In addition, the existence of customary justice in Aceh is also a joint agreement
between the Governor of Aceh, the Head of the Aceh Regional Police and the
Chairperson of the Aceh Customary Council Number: 189/677/2011,
1054/MAA/XI1/2011, B/121/1/2012 concerning the Implementation of Gampong and
Mukim Customary Justice or other names in Aceh, in the First section it is expressly
stated that disputes/disputes that occur at the Gampong and Mukim levels that are
minor in nature must be resolved first through the Customary Justice or customary
institutions.

Aceh's customary courts have long existed and carried out their duties in the
field of resolving community cases. The recognition of customary courts is not only
recognized sociologically, but also legally recognizes the existence of customary
courts. This is proven through several regulations in Aceh that have regulated Aceh's
customary courts, including Aceh Qanun Number 9 of 2008 concerning the
Development of Customary Life and Customs and a number of other regulations.
Aceh, based on Law Number 44 of 1999 concerning the Implementation of the Special
Status of the Special Region of Aceh Province, and has been strengthened again by the
birth of Law Number 11 of 2006 concerning the Government of Aceh, then through
both laws the Government has given a strong position to the existence of customary
law as a living law in realizing just and peaceful law in accordance with the spirit of
the Acehnese people. This can be clearly seen with the issuance of Aceh Qanun
Number 9 of 2008 concerning the Development of Customs and Traditions, and Aceh
Qanun Number 10 of 2008 concerning Customary Institutions. The implementation of
this customary law is of course based on the spirit of Islamic figh. It is also possible
that the implementation of Islamic law is based on the spirit of customs.

Based on the above framework of thought, then in accordance with the title of
the investigation in writing this thesis, regarding "The Position of Customary
Institutions in the Settlement of Customary Law Violations in Acehnese Society"
related to the enactment of Law Number 11 of 2006 concerning the Government of
Aceh with the principle of the broadest possible autonomy, has provided an
opportunity for the Aceh Government with the principle of the broadest possible
autonomy to continue to seek and implement a social order in accordance with the high
values of the life of the Acehnese people based on the customs and culture of their
people in the daily lives of their people together with the presence of written State
laws. Iman Sudiyat concluded that customary law is the law that primarily regulates
the behavior of Indonesian people in their relationships with each other, both in the
form of the whole, customs, habits and politeness that truly live in the customary
society because they are shared and maintained by the members of that society, as well
as the whole of the regulations that recognize sanctions for violations and which are
stipulated in the decisions of the customary rulers.

Customary institutions in Aceh began to receive attention after the signing of
the peace agreement (MoU Helsinki) in 2005, then the memorandum of understanding
of the MoU Helsinki was described in the Aceh Government Law (UU-PA) Number
11 of 2006. In this UU-PA it is stated that customary institutions in Aceh society must
function and play a role as a vehicle for community participation in the implementation
of the Aceh Government. In addition, one of the requirements of modern law is that the
law must be integrated with the life of the community. The law must become a 'uruf in
the practice of community life. Therefore, this opportunity must be utilized as well as
possible to reorganize the social system of society.
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For the implementation of the articles contained in the UUPA, especially those
related to Custom, the Aceh Government has issued several regulations at the
provincial level, namely, Qanun Number 9 of 2008 concerning the development of
Customary Life and Customs and Qanun Number 10 of 2008 concerning Customary
Institutions. These two Qanuns indicate the seriousness of the Aceh Government to
revive the customs and their apparatus that once applied in Acehnese society and these
Customary institutions are an inseparable part of the Aceh Kingdom.

Aceh Qanun Number 9 of 2008 regulates various aspects of customary life and
customs in Aceh Province. This Qanun has an important role in preserving and
maintaining the culture and traditions of the Acehnese people. This Qanun also
regulates procedures for resolving disputes related to customary and customary issues.
This is an important part of maintaining order and harmony among communities that
have different opinions on customary matters. This Qanun also includes efforts to
foster customary life and customs in Aceh. This is included in the framework of
preserving and developing local culture and traditions.

Aceh Qanun Number 9 of 2008 is one of the important legal instruments to
maintain and preserve Acehnese culture and traditions. The existence of this ganun
reflects the provincial government's recognition of the importance of culture and
customs in the identity of Aceh and its people. If traced from the central level, what
has provided the opportunity for the implementation of customary law is as follows;

a. 1945 Constitution, Article 18 B paragraph (2);
b. Law No. 11 of 2006 concerning the Government of Aceh;
c. Qanun No. 9 of 2008 concerning the Development of Traditional Life and

Customs;

d. Qanun No. 10 of 2008 concerning Customary Institutions;
e. Governor's Regulation No. 60 Qanun 2013 concerning the Implementation of

Dispute Resolution/Disputes over customs and customs;

f. SKB, Governor of Aceh; Aceh Police Chief; and MAA Chairman regarding the
implementation of Customary Courts in Aceh.

Reviving customary institutions including court institutions must of course be done
with caution. It is possible that the long-abandoned institutions have undergone changes.
The understanding of society is no longer the same as in the past. Customary law experts
today cannot use customary laws left behind during the colonial era to be disseminated in
the present. If this is done, there will be clashes in society. The occurrence of clashes in the
application of law is a sign that customary law is not working. Customary law cannot clash
with members of society, because the law was born and emerged from the members and
society itself. Customary law is an embodiment of morality in a society. It should be noted
that what is being built is the Customary Justice system, while the material law can come
from Islamic law or other national laws. The customary court system has its elements as
mentioned above.

If the justice system is built, it will be easy to understand and implement. All that
remains is to inventory the elements of customary courts and their criteria. The pattern of
settlement of disputed material will not conflict with applicable law, because the material is
taken from the current applicable legal material. Thus, the customary court or deliberative
court is the court institution, not the material law. The customary court system is a court
system that prioritizes the community. The decision is a win-win solution, no one wins and
no one loses. The customary court system is to produce a settlement, not a decision.

Law Number 44 of 1999 concerning the Implementation of the Special Status of
the Aceh Province. This law does not directly state the Customary Court in Aceh, but
regulates the special rights held by the Aceh Province, such as regarding the special status
of religion in the field of education; the field of customs and traditions; and the role of
ulama in every policy of the Regional Government. From the affirmation of this law, it can
be understood that Aceh can establish various policies to empower the preservation and
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development of customs and customary courts that are inspired by Islamic sharia values
and recognize existing customary courts according to their respective positions. Qanun of
the Province of Nanggroe Aceh Darussalam Number 4 of 2003 concerning Mukim
Government in the Province of Nanggroe Aceh Darussalam. In relation to the Customary
Court, this Qanun regulates the function of mukim in resolving social problems that occur
in society. Mukim are given the power to resolve and provide customary decisions
regarding disputes and violations of customs.

LawProvince of Nanggroe Aceh Darussalam Number 5 of 2003 concerning Village
Government in the Province of Nanggroe Aceh Darussalam. Although it does not explicitly
regulate Customary Courts, in substance, there are a number of articles that link the role
and existence of customary courts in resolving community disputes, and the institution of
Keuchik (village head) itself is also one of the customary courts that has the authority as a
"judge” in resolving disputes and is assisted by Tuha Peut and Imeum Meunasah
(meunasah priest).

Law Number 11 of 2006 concerning the Government of Aceh. This law regulates
separately about customary institutions and their powers, including resolving social issues
contained in Chapter XIII concerning Customary Courts. This chapter can be linked as an
existential basis and power to participate in the implementation of the Aceh Government in
realizing and maintaining security, harmony and public order. Furthermore, the customary
court can be used as a "pageu gampong" (village protection) and to realize this, the
Customary Court can be implemented at the gampong (village) and mukim levels. Aceh
Qanun Number 9 of 2008 concerning the Development of Customary Life and Customs.
As with Law Number 11 of 2006, this Qanun also places the existence of customary courts
and their control in a special chapter, namely Chapter VI concerning the resolution of
disputes/disputes, and Chapter VIl concerning Forms of customary sanctions. The articles
relevant to customary courts are Articles 13, 14, 15 and 16. The essence of these articles
emphasizes that law enforcement officers provide an opportunity for disputes to be
resolved first according to village customs.

LawAceh Number 10 of 2008 concerning Customary Institutions. This Qanun also
contains several principles that can be used as a legal basis for the implementation of
Customary Courts, because they can function as a vehicle for community participation in
the implementation of government, development, community development and the
resolution of other social problems. The above laws and regulations very clearly provide
the authority to implement Customary Courts in Aceh, although not in the form of carrying
out judicial functions (functions as guardian and monitoring institutions) in national life.
However, as a form of social institution and as a customary institution, Customary Courts
have the potential to resolve various social disputes, and their existence is formally
recognized and they have the rights and powers to be implemented. With the functioning of
customary institutions like this, the burden on formal court institutions can be reduced,
especially the General Courts (District Courts) and also the Religious Courts/Sharia Courts.
EffeAceh Customary Court Activities in Resolving Minor Assault Crimes in Aceh

Many Acehnese people still file minor problems that occur in their environment
using customary justice instruments. Settlement of cases or disputes is often attempted
through customary law mechanisms rather than through the formal legal system or
litigation in court. Customary justice reflects the values, norms, and cultural traditions of
the local community. Thus, the resulting decisions are more acceptable to the community
because they are in accordance with the local context and take into account local wisdom.
Dispute resolution in society can be divided into two main categories, namely court
settlement (litigation) and non-court settlement (non-litigation). Court settlement
(litigation) or formal processes involve formal institutions provided by the state in the
justice system. The disputing parties submit their cases to the court so that they can be
resolved in accordance with existing mechanisms. Based on the case submitted, the panel
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of judges then decides according to the facts in the trial. In contrast, the non-litigation
settlement process involves methods that do not depend on formal court processes, but are
examined by customary functionaries and this method is alternative and more flexible in
offering solutions.

Penal mediation or mediation in the context of criminal law is one of the
alternative forms of dispute resolution that is increasingly accepted and adopted by various
countries as part of criminal law reform. Penal mediation focuses on a restorative approach
to criminal acts, where the main focus is not only on punishment, but also on recovery and
reconciliation between the perpetrator of the crime, the victim, and the community. The
positive impact of customary case resolution is in the context of obtaining justice, speed,
and peace in society. Customary case resolution is more effective and efficient compared to
case resolution through formal courts. Decisions made through customary courts are often
considered more likely to benefit both parties and can avoid problems that arise in the
positive legal system, especially in the context of criminal sanctions. This proves that the
process of resolving cases is becoming increasingly popular with the Acehnese people in
ending conflicts that occur between communities. The models of customary law
implementation in Aceh have now begun to be adopted nationally by the government
through the concept of restorative justice. Restorative justice is a pattern of case resolution
carried out by involving the perpetrator and victim as well as the families of the perpetrator
and victim by prioritizing restorative justice. The Police through the Circular of the Chief
of Police Number: SE/8/V11/2018 Concerning the Implementation of Restorative Justice in
resolving minor crimes. The existence of the SE increasingly provides an indication of how
important it is to resolve cases non-litigation for now to be applied in the real life of
society.

Settlement of minor criminal cases through non-litigation channels as an
alternative channel is the right step to realize justice as desired or expected by each party.
Justice can be found in many spaces, and can also be found without going through
bureaucracy. This means that by resolving cases in a customary manner without going
through strict procedures but producing decisions that satisfy the parties. So, there is no
strict bureaucracy that must be passed. Indicators that can be assessed as the success of the
customary case resolution process are by looking at the community's acceptance of the
decisions taken by the customary judges. According to FY, the community has until now
accepted with open hearts every policy decided by the customary court judge. This
acceptance is due to the model applied, namely deliberation and consensus in making
decisions, so that decisions that are not taken can accommodate the interests of both
parties. Deliberation means providing an opportunity for all parties involved to be used as a
basis for making decisions.

Acceptance of input and views from the parties involved in this dispute is a plus
point of the customary justice process in Aceh. The parties are asked for their views so that
the problems faced can be resolved optimally. This model is one of the things that causes
the pattern of resolving minor criminal cases in Aceh to be effective. Another aspect that is
a factor in the effectiveness of the implementation of Aceh's customary justice is because it
does not take a long time like resolving cases using formal justice instruments. This non-
litigation settlement process, because it prioritizes deliberation, can be resolved in one or
two deliberations. Each party is asked for their response so that it can be used as a basis by
the customary justice judge in making decisions that are oriented towards the interests of
the disputing parties, namely by prioritizing a win-win solution.

3. Obstacles Faced by Customary Court Functionaries in Resolving Minor Assault
Crimes in Aceh

The process of resolving cases carried out in a customary manner by customary
court judges does not run optimally. Based on data or information obtained in the field, it
shows that there are obstacles that cause the customary settlement pattern to experience its
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own obstacles. Among the obstacles that often arise from the existing case resolution
pattern are as follows:
a. The Parties did not attend the Meunasah

The parties to the case have a very important position in the customary justice
process in Aceh. A case may not be resolved due to the absence of one of the parties at
the appointed time. The involvement of all parties in the customary justice process is
an integral part of efforts to achieve a fair and effective resolution. If one of the parties
is absent, the process cannot achieve the maximum level of justice because the views
and arguments of the absent party cannot be expressed.

Customary justice often seeks to reach a peaceful resolution of a dispute.
When one party is not present, the mediation or negotiation process can be hampered,
and an amicable agreement may be difficult to reach. Difficulty Reaching Agreement
is because without the presence of all parties involved in the dispute, customary
mediation tends to have difficulty reaching a fair and acceptable agreement. The
success of mediation often depends on the active and open participation of all parties
involved. The absence of one or more parties means that their perspectives, needs, and
interests will not be fully represented in the mediation process. This can result in an
imbalance in the resulting settlement. The participation of the parties involved is key to
conveying relevant information and gaining a deeper understanding of the conflict or
dispute. Without their presence, the mediator and other parties may not have a
complete or accurate picture of the case.

According to MZ, the presence of the parties is very important to ensure that
the mediation process follows the principles of fairness and balance of the parties.
Without their presence, the mediation process can be considered unfair and less
transparent and affect the decision later. The presence and participation of the parties
are the main requirements for mediation to reach an agreement that is acceptable to all.
Absence can increase the risk that mediation will not succeed in reaching a settlement,
and the dispute can continue.

b. Peace Deal Too High

High costs can limit the ability of less fortunate or resourced parties to
participate in the peace process. This can create inequality in participation and access
to dispute resolution mechanisms. For example, the injury caused by a minor crime is
very small, but the victim asks for a larger amount of compensation. In fact, if treated,
it would not cost that much. This is what sometimes becomes a constraint for
customary court judges. The constraints are certainly related to negotiations to cover
the losses suffered by the victim. The victim demands this large amount so that all
medical expenses can be recovered by the perpetrator. The peace agreement in
resolving minor crimes is determined by the parties to the case and also the influence
of negotiations built by policy makers.

c. Lack of Training for Customary Functionaries

The training provided to customary leaders is still very low, which also affects
the process of resolving community cases. This can also hinder their ability to
understand and manage disputes well. The low ability of tuha peut in handling disputes
can result in less effective and fair resolution. Increasing their skills and knowledge
needs to be considered to ensure that their role in customary justice can run optimally.
Limited resources, both in terms of finance and adequate facilities and infrastructure,
can hamper efforts to strengthen the capacity of tuha peut. As a result, training,
education, and inadequate infrastructure support cannot be implemented. Insufficient
training, education, and infrastructure support can limit their ability to carry out
customary justice functions. In order to overcome these obstacles, collaborative efforts
are needed between the government, local communities, and other related parties.
Continuous training and education, strengthening infrastructure, and active community

International Journal of Social Science, Educational, Economics, Agriculture Research, and Technology (IJSET)
E-ISSN:2827-766 X|WWW.IJSET.ORG


http://www.ijset.org/

participation can help improve the effectiveness and justice of customary justice at the
village level in Aceh.

Acehnese people admit that maintaining peace and order in society can be
created by maintaining the customs that exist in society. This is reflected in an
Acehnese hadih madja which states that "Ta pageu lampoeh ngon Kawat, ta pageu
nanggroe ngon adat", this proverb is interpreted as follows "we secure the garden with
wire, we secure the country with customs". This means that to provide protection to
plants in a garden, they must be protected with strong wire so that wild animals cannot
enter the plantation area so that the plants in it are increasingly protected. Likewise,
utilizing the customary law system can provide maximum protection to the
community.

d. Complicated Matters

Another obstacle that hinders the process of resolving cases through customary
courts is that the case being handled is a complicated problem. Customary leaders or
traditional figures do not have adequate experience in handling complicated cases.
Cases involving certain legal or technical issues may require special understanding and
skills. An example of a complicated case, for example, in Aceh some time ago there
was an earthquake and tsunami, then there were people who disappeared because they
were affected by the waves. The consequences of this missing person affected the
distribution of inheritance so that it could not be decided directly by customary leaders,
because one day it turned out that in the future this missing person would return and
become a separate problem for the heirs. To overcome such matters, customary leaders
are required to be more careful in resolving community issues so as not to cause legal
problems in the future. The issue of inheritance because it is related to this very
sensitive matter must of course be resolved to the root of the problem.

e. Entry of Other Parties in the Case

The entry of other parties into minor criminal cases is a factor that can hinder
the process of resolving minor criminal cases in the community. This is because third
parties here often provide input that can influence the conflicting parties to resolve
their problems in the village.

E. CLOSING
Based on the discussion as described above, it can be concluded that:

1. The position of customary courts in Aceh is very strategic in resolving minor criminal
cases in Aceh, because in addition to being supported by the socio-cultural community, it is
also supported by adequate regulations related to its existence. Even law enforcement
officers such as the police must reject reports from the community if they have not been
resolved by customary court judges. Customary courts are given the authority to resolve
problems that occur in the community by prioritizing customary values and local wisdom.
The problems that are the authority of customary courts consist of relatively minor
customary disputes totaling 18 cases.

2. Aceh customary courts have carried out their duties and responsibilities well. This is
proven by the existence of minor criminal cases carried out in the village that can reach a
peaceful agreement. Generally, minor criminal cases brought to the village customary court
reach a peaceful agreement. The disputing parties follow the decision that has been decided
by the customary court judge and follow it properly.

3. The obstacles faced in the context of resolving customary cases are because many young
Keuchik Gampong (Village Heads) are an obstacle in themselves in the context of
resolving minor criminal cases in Aceh. In addition to this obstacle, it is also a challenge in
the current era along with the opportunity given to young people to become Village Heads.
Other obstacles faced are the existence of people who demand too high a peace agreement
so that they do not reach a peace agreement, complicated cases that are difficult to resolve
and sometimes the parties do not attend the customary case resolution process at the
meunasah.
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